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JUDGMEND.
! JUDGE SUMNER: There was bofore ne on'the tirst day of a trial
i of two acLiong 1listed to Jlast some 20 days, an
1 application by the plaintiffsE to discontinue. Thati
} application ig opposed. It gives riee to some
1 interesting points ©f law in relation O tlhe practice
‘ upon such appli¢ations at thiaistaqe of proceedings in
| ralation to two actions which héve been running ior many
Ct years and secondly, in relationzto rights over copies o;
[ documents where Ehose daocuments have come unlawtully into
% the possession of defendants.
{ It is a cate where unfortqnately nelther party has
] confidence in the integrity §f the other and where
certainly on behalf of the defeﬁdants feelings zun high.
The plaintiffs have been représented before me on the
‘ application yesterday and at jgs continuance today, by
! Mr Newman QC ané Mr Algezy. The defendant Mr Scott and
I Mr Lawley are acting in person; lhey are resgpectively :
! the first end second deiendanc$ out of a total of four
dafendants in ﬁhe firse actién and Mr Lawley is Lhe
second of thre¢ daefendanLs 1njthe second action, the
acrtions being referred to, quité shortly, as the 1984 and
the 1986 acLions. As X shall mention in slightly greater
) detail, the othar defendants in both actions have settlad
¢ the plaintiff's claim against ﬁhem on terms to which T
wag reterred as recently as l@st weok. It is pnot a
natter which 1 have found eﬁLirely straight-forwaerad.
" That is no reflaction upon Mr $ewman's advocacy because

he has properly taken points on behalf of not only of
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\' course the plaintiffe but ot the defendants and addresscd

ﬁ the court in ad$irably persuasive and courteous hanner,
‘ but at cthe en(# of the ‘day l nave reached a ‘clear
i conclusion and I shall endeavour now to set out that
conclusion that 'the xeasons foz"it.

| The plaintiffs to thils ac#ion are & Danish, maybe
company Or corporation representing that part of the
Church of Sciéntoloqy which kas its origins in
California. Both defendants are folwer members Of that

(j chuich ©f Scientology which is itself a raligious cult

that has receivgd Quite considerable publicicty in the
past much of it adverse in reiation to its practices.

% The two-deiendangs were engaged with, or involved by, the
b plaintitis for 3ome years. Mr §cott I chink from about
1973 to 1Y81 and Mx Lawley from gbout 1878 to 1982. When
-ihey left they Soth folt, or'dertainly they both feel
now, strongly that they heve been victims of this cult
ang regard certéin of its aclivities as dishonest and
dangerous in efﬁect that it is basically evil..

Mr Scott's belief ige, as appears f{rom his subsequent
F action, that caftain of ite tenets and practices are
beneficial. ‘

Mr lLawley does not agree with that but they both
consider that wh;at, can perhaps be described as the higher
G levels of teachibq and trxaining are dangerous, that they
quite wrongly taﬁe noney from the weak and the vulnerable
and the means tbat are used to retain members and keep

them faichful to the cult are unlawful and repressive.
H '
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4% Liyur EO menc§on Lthiose hatters at this slage beforo i l
taking up the rel?vant histcry €O far ak I nsed to of the
| particelar proceédings.

In about 1983 Mr Scott decided to Fet up in Scolland
what appears to: have been a epliuter group of the
plaintitis using ﬁhat he had regarded es the best points
of scientology, §ut charging a tenth or a hundredth o&
the rate which hq claims the plaintiffs wore cherging.
An unusual fteaturdg of Lhis cult is that certaln documents
rclating Lo whaﬁ might be described as its higher
practices &nd ﬁraining are regardsd Ly them as
confidential, It;has not been necessary to @o into the
raeasong {or this &nd it may be that the plaintiffs accept
thal those pracurices in wrong or unskilful hands might be

harmful. The defgndante, necdiese to fay, now regard it

m

as much more sinigter than thar. .
Jt is Lo be toted that when persons ijoin this cult

they sign Quite plaborate agreementt relating to the

confidentialicy of certain of the documents and no doubt

praclices as wellg
In 1983 Mr séott. and in this he was jolned by Mr

Lawley, wished to obtain certain of those confidential

G docunments, that is documents claimed by the plaintiffs to

ve confidential, in order to ensure at that time the

purity, as I think he describes it, of their processes
and indeed Mr Lawley in not dissimilar terms supportad

H that.
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" What they did was to seek to obtain, &nd did obtain,
A by uniawiul meauns, coples oi certein documents. 7T 4o not
Letd Le gu inlo the precise nature of those docﬁmean
Save €O nele that some are callad Upper Level materials
and of those Uppor Level materials there are rart of them
B which can Dbe Gescribed as the Uppar Level agajin. What
Lhe defendante 4id, bY pretending 0 be senior members of
the cult, was to attend certain of the plainciffa:
Prendscs in Denmark and obtailn coples of what azé
described as short NOTSt or the Upper Level of the Upper
Level Lo refer back to my description. That their means
of cbreining tham were unlawful ie undoubted and indead
M2 Scott was convicted in Denmark, of gainling
L unauthorisod entry to the plaintiffe' buwilding for the
burpose of gaining information and in reéspect of that he
was'ﬁiven a fouf month term ot.imprisonmcnt of which
three nonths were suspended.

The plaintiffs were anxious to obtain the inmedisate .
reLlurn of those documents, thus unlawfully ohtained, and
started proceedings 4in the Queens Bench Division in March
1984. 'Those proceedings are in the name of the present
plainLiffs. ivself a Danish ingorporated beody. As a
result of gtarting those proceedings they wera able to
obtainu a number of injunctive ordere. in effect, and by
G them, save with one &xception to which T shall come,
obtaining return of the original documents and certain
copies which were handed ovar by Mr lLawley as a 1esull of

the court Order. There is svidence that other copias

u which had been obtained were destroyed.
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In Augusl, 1584, by an Order of Mr Justice Kennedy,
A as he then was, in Order 14 proceedings. the defendants
ware videred to return Lhe original documents and ordercd
LO pay uthi plaintiffs damages for their detention and
Ltaking wlicin were to be asscssed. The matters to which
1 Lave 50 fav rfefexred relate to the 1984 proceedings.
The 1986 proceedings are somewhat different. In
that case the first Qetendant took certain o©f the
plainciffs' documents, he sajid, for home study and l-.h;‘
swcond defeandant, Mr Lawley, and another dJdefendxnt,
obtdined copiées of them. In the event the coples were,
it is said by the detfendants, destroyed and the original
wes leturned. AS a result of those pruceedings and save
P as 1 ollerwise refer to for the pPuUIpPOses of
discontinuance, I am not immediately concerned with that
1986 acuion. '
1 do wuot xnow, nox has it béen necessary for me to
ask, nor be iuformed, of why, aftexr 1984 and the last .
Injunctive proceedings in August of that year, it ig not
unitil 1954 that the matter has come before the court for
K hearing, but it is important to note, first of all, the
way that the pilaintifts' claim is put and, secondly, the
natuxe of the defendants' defence, as settlad by counsel
in 1$9%2. The plaintiffs' claim, in essence, is that (hsa
G docunents ware rheirs. They were confidentlal in natLuse
and that by taking them from their premises in Denmark
the defendants had converted them to their own use and
they therefore sought their return and the return ©f any

i copies which had been taken. The defence, lt §& of some
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b Q

EIVED FRON VIR S ©3.04.1994 13128 ) P. 7

-I--l----l-llIll-llIlI-II---..l-llll....-....-......l.....l.............ll..........li



83.04.1994 20:17 P. 7
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dmporeance to 8¢e -- I am not going to quote from it at
A any length -- but whilsy certain exceptions are mads in
' relation Lo the fourth defendant, to which I neéd nou
further vefer at this time, a number of important
admisgions are made and the defendants’ case is made
reasonably clear. First of all, the circumstances Of Che
taking of the plaintiffs’ documents is accepted. It is
also accepted that the plaintiffs are entitled to the
origyinals and indeed that they were thae owners an%
entitled to possession. Furthermore it is admitted and
averred that the defendants, e6eave for tha fourth
defendant, converted those documents of the pleintiff to
their own use. It is however said in paragraph 12 of the
defence that the contents of those documente taken were
not confidential to the plaintiffs and & number of
grounds are set out to which I need not refar in detail
in support of that allegation, not least that any
asscrtion of a monopoly in use of those materials is .
inconsistent with the plaintiffs' status as a religion,

In pavagraph 153 it ig said that the contents of
F those docuweents are for the benefit of the public at
large and are not exclusive or c¢onfidential to the
plaintiffs and certain passages in writings, I think 1t
may safely be sald, of th¢ plaintiffs' are relied upon in
G suppcrt.

In paragraph 14 it is denied that the plaintiffe are
enlitlied to any Injunction or Order In regpect oOf the

copies of the documents. It is t© be noted that it is
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very pleinly not the original but the copies to which
A Lthése valious averments refer.
1 shculd jusl outline the pointg that are téken.

Firstly, (lat the plaintiffs eeek an injunction with

unclean hands. BSecondly, that the subject matter of the
| documenes  is not such as the court ghould protect.
. Thirdly, that refusal of an Injunction is in the public
intergse. Fourthly, that the intarference with the
plaintitfe' right is trifling and, fifrnly, praying in

aid the doctrine of equity doas nothing in vain that

these documents ware 80 far as the defendants were

concerned such that they weéere able and are able to

propagace the material irrespective of the use of the
contents and/or copies ©fL those documenté recovered.
Finally, and an interesting point which it has not been
necessary to discuss further, that there has been
inordinate and inexcusable delay in prosecution of the
action.

in brief what the defendants are Baying ‘is that
whilst accépting that they obtained the original document
unlawfully, 1in respect o©f the copies, a, they are
eutitled Lo them because 1t is for the benefit of the
public at large and I note that Mr Lawley al one stage,
in an affidavit, claims that they were 99% in the public
G domain in any event. 8econdly, they are not confidentiail
and, thirdly, that at the trial) of this action the court
would not Qrant, alternatively, continue any Injunction
relating to thelr restraint and holding by the

H plaintif(s.
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A further point has been made which it is accepted
factually, namely, that in relation to the 1984 action
Lhe documents did not pass out of Mr Scott's posseséion,'
original or copies, by virtue of any court oxder, but
because the police called in his absence at his home and
ware handed them and they had therefore returned to the
plaintiffs' possession.

Kr Scott does not accept that that pute him outside
the confines of this matter because he says that all th;
coples that they cbtained, whether those of hies and the
originals, were as a result of him acting in concert with
Mr Lawley and that therefore, he says, it is arguable
that he has an interest in the coples hended over as @
result of court Order by Mr lLawley.

In relation to the gacond action, it is not too easy

to see what there was remaining to be litSqated,-bearinb
in mind that the originals were restored in respect of
which no claim was made and the coples destroyed, save
that by paragraph 19 of the defence in relation to that
action, again settled by counsel, this time in 1986, it
is said \(hal:
“If which is denied the information ee confidential to
the plaintiffs the defendants will contend there iz no
breach of confidence by showing the documents to the
second and third defendants or by making coples”.

1 presuma therefore the action would have been,
subject to any Qquestion of damages arising, based upon an
argument on that mattar alone.

T shall come shortly to my powers as get out under
Order 21, rule 3, but it is accepted that the court has
a discretion in relation to discontinuance and that may

S
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be suflicient tor me to mention aL this stage before I
come to the various matters which have been put forward
by Mr Newman in support of this application. Tndeéd at
the forefront of his submissions is an acceptance that
the court has a wide discretion both to allow or not to
allow discoulinuance, to impose terme, or not to impose
taermg and indeed in relation to costs as well, but he
points out a number of matters which, he says. points to
the fact, not on]y‘chac discontinuance is ressonabile ané
should be allowed, but allowed on terms of each perty
bcars its own costie.

1 shall not 1 fear sunmarise them with the force or
eloquence with which he put them forward, but I hope I
shall covex the main grounds upon which he rxelies.

Firstly, he says that this action -- and by that I maan

these actions -- were over the return of documents, on

any view, unlawfully taken. That has been achleved
bacause not only have the origlnals been returned but any
copias that were in existence have also been returned and
there can certainly be no argument whatsoever in relation
to the original document in the light of thée Judgment in
August, 1984, under Order 14 proceedings. He points to
the fact that in respect of a potentially 20 day action,
that they are seeking, or 1f they were to seek, an Order
at the end of the day and an assessment of damages, the
assessment of damages would not appear to be any great
gsum and indeed they can point to little more than some
€800 which it may be the defendants have made BE a resull

of profitably using originals or the copies. Not only

10
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that, not only are the damages likely to be so limited,
it is a matter of great .concern for them chat the actions
are aygainst persons from whom it is most unlikely tﬂat in
the evenl of their success they would recover anything
but a small proportion, 4f that, of their coste, Jat
alone the damages that might arise.

1f, Lhey point out, thare is any concern sbout the
documents and their safe-keeping, the plaintiffse:
solicitors are prepared to give suitable and propa}
undertakings in relation to holding them to the Order of
the court because, they say. it may be that the
Californian entity, referred to in short as RTC, may well
have a claim in relation to the copyright in those
materials, and if that is a matter to be disputed then at
a sujtable time parties can teke their pogsition and tha
documents can be retained safely until then. That saves
any concern on behalf of the defendants that they might
be lost or destxoyed. .

They point out that this particular action is only
part of what apparently has been litigation in a number
F _ of other jurisdictions which has cost thae plaintiffs, so
I am told, a great deal of noney against partcies,
including these defendants, and said to run into millions
of pounds. The point of that, I think, being that to
G continve with this litigation, bearing in mind the costs
ulready incurred, and further coste which would simply
not be recovered if they were gucceseéful, simply does not
make it anything like a commercial proposition. PFurther,
H it ie pointed out, it 1s not as if at the end of the day.
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the defendants are going to get back their documents.
A They have not claimed the return of the coples, 80 to
what end would this litigation go? It is said, bearing
in mind paxt of the extracts of affidavite already filed,
what are the defendants hoping t© 4o but to sling mud, as
it wexe, at the plaintiffs and use the court proceduyres
for that reason. That, they say, ie plainly shown by the
fact that only last week the defendante disclosed some
three bundles of documents -- which I confese I have not
had regard to -- which they say, and I have no reason to
doubt, simply are an attempt to discredit the plaintiffs
~and to show that they are, as the defendante believe, an
avil organisation. What therefore ie the point, where
the action has already had its results. in pursuing this
olaim further when the defendante appear to be wmore
interested in either mud slinging or an expose, whichever
way it might be put, and can hope to recover little, if
anything, by it. *
The plaintiffs point oﬁt further that though there
ie a dispute about the question of confidence, the
F defendants' case being that there can be no confidence in
iniquity, that ig only one ©f the ways that the
plaintiffs put their case. Once more, it must be
reasonable to discontinue where the other defendants, in
G Yoth proceedings, have come to terms only as recently as
last week and where the discontinuance would yleld, as it
were, no fruite for the plaintiffs and no loss for the
dafendants. In those circumstances, and upon their

H solicitors ¢giving suitable undertakings, ana they
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themselves undertaking to isesue the necessary Sumuons,
A they ask for leave to discontinue.

The defendants were unprepared for such‘ an
applicatiou, but nevertheless have resisted because,
quite spart from the fact that they do wish to say a
graat. deal about the plainLiffs and none of it Iln their
favour, they wigh to put forward certain grounds, as I
understand it, 4n relation to the right to have the
coples of the originsl documents which they are prepared
Lo undertake not to use for any financial gain by runniﬂq

training courses or anything of that nature.

Juv is plainly., in my jJudgment, a strong case that
thae plaintiffs present for disconcinuance.

J now consider in a lictle more detall the.relevant
rule and cortain passages set out in them in the wWhite
Book in relatiosn to it. Order 21, rule 3, sub rtule 1,

reads as follow:

"Except as provided by rule 2 a party may not discontinue
an action whethar begun by Writ or otherwise, or
counterclaim, or withdraw any particular c¢laim made by.
him therein wichout the leave of tha court and the court
hearing an application for the grant of such leave mey
Order the action or counterclaim to be discontinued, or
. any particular claim therein to be struck out as against
k any or all of tho parties against whom it is brought or
made on such terme as the cost of bringing the subsequent
action or otherwise as it thinks just",

In notes on page 394, this is gaid:

“The principle underlying the requirement for leave is
G that after proceedings have reached a certain stage the

Plaintiff who has brought his adversary into court should
not be able to escaps by a slde door and avoid the
contest since he i8 no longer dominug litis and it is for
the Court to say vwhether the action should be
discontinued and upon whact terms".

H There is then reference to the case of Fox v Star
Newgpapers, [1898) 1 Q.B, €36. The facts of that case
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which 1 have considered are tar removed from the
A circumsiances with which I en concerned here and 1 do not
think 1 need tyoubhla with that any further. Uowaever, the
NDOLY CoOntinues:

*nevelrthelesgs jfr i not desirable that a plaintiff

should be compelled to litigale against his will;
B the Court wjill normally qQrant him leava Lo
discontinue if he wants to, providad no injusiice
wilil bheée cauvsed to the defendant nor will he be
deprived of any advantage which he has already
gained in the litigation, which so far as possible
should be prescrved, butl the order of the Court must
take eifect from the date on which such leave is
c yrunted", '

That and the case cilted thercgaslexr again arge not
dircculy germane to Lhe issues before ne.

In my Judgment and iu the exercise of the discretion
D granted by that rule, I ¢oneider that J should permit the
plaintifis to discontinue, unless it can be shown that
the plaintiffs had g¢gained some advantage from the
litigation to dale, or the defendantse have suffered gome
i disadvantLage from the litigation until this stage which
it would not be rightl and proper that cither party should
nave to beal or should have the advantage of takan. IT{
1 makce the Orxder for diecontinuance at this stage and
without any further Order or directions, and Mr Nowman is
correct, the plaintiff will retain the copies, that is,
L.ho coplies surrendered by Court Order by Mr Lawley. Evan
now thexe is a dispute about whether the plaintiffs have
©or have not complied with an Order made only a few weeke
ago by providing the defendants with those copies, but 1
d¢ not know the rights and wrongs of that. I do not go
" into it further. It is important to nove that 1t ies the
detendants' case that, though they unlawfully possession

SHILTON, 14
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of those documents, they claim they @re entitled to them
A in any ovent, thexe is no competence relating to them and

because what they say they can provée the court should not

make an Injuhction, or continue an Injunction at this
stags, alternatively, should not after there hes baen
delay of this length of tine.

Tn my Judgment I do not have to considexr whether the
defondants are right in relation to those arguments, or
may.be. right about those contentions. I have only tlp
considexr whather, as & result of the trial, there is a;x
argument based upon those grounds, vuwpon which the

~ defendants might gucceed.

1 am satigfied that the litigation to date has had

p this advantage for the plaintiffs, namely, that they
have, by proper Order, properly obtained, had recturned to
‘them coples of documente end to that extent they have
obtained an advantage 1in this litigation. I am egually
satisfled that if the defendants win, it may possibly
depend upon what grounds, thera is 2 prospect:-that the
Court would not only discharge the Injunctive Orders so

far mada, but also, were there thaen an application, Order

>

the return of the documents which had been handed over if
that were not going to be voluntarily done. Thus, to
deny the defendants a trial when they wish to recover
G those documents and have an argument available on which
there is a chance that they could succeed and when
litigation deprives them of that arqument, is to take
away fforn them and to give the plaintiffs an advantage in
H the litigation. Therefore if discontinuance were to mean

JTON, 15
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that chere would be no order for the return of those copy

documents, as Mr Newman contends, would in my judgnent. be
Lo give the plaintiffe an advantage. Just because éhare
Iay be that position does not, in my Jjudgment, justify
refusing the plaintiffs the right to discontinve these
proceedings. On the other hand, it does justify me, if
I am satisfied, in imposing terms that leave nedther
party with an advantage. I consider that T am Justifieq
in this instant in imposing such terms in order not toj
permit the plaintiffs to obtain an advantage from
licigation to date which, as a result of the litigation,
they might lose. Accordingly, I propoge to exercise that
power because to do otherwige would, in the ¢ircumstancec
ol allowing a discontinuance, as 1 propose to s8llow, it
would do an injustice. Indeed, to do otherwise might, in
difterent circumetances be somewhat remarkabla. A
plaintiff would then have only to start proceedings (o
recover possession of an article, obtain the return of .
that article by way of an interim Injunction and then
discontinue against a defendant claiming himself the
right o posgsession and it would delay justice, force a
defendant then to obtain an Injunction to freeze it,
while he himself brought proceedings which he hoped would
result in it being returned to him.
G I therefore propose to allow the plaintiffs to
discontinue baceuse I think that is reascnable in all tha
circumstances, but to Allow tham to do so0 only upon
terms. I tharafore propese to grant that leave. The

H terms -- and I propose at this stage Only to outline that
o, 16
1) ‘ s .o
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Pérties may urge upon me, Finally, 71 come Lo the

Question of costs. This question, in my Judgment,

is
¢lear.  This has been a last minute application upon
which the defendants have had no notice at the beginning
of what would have been Protracted licigation. 1t comes
nearly ten years after the relief which the plaintiffe
week was obtained by them and the only additional factor,
80 far as 1 am aware, is the settlement with the other
defendants as recently as l1ast week. I do not sea that
settlement makes such a crucial difference as is urgod
upon me. It still leaves the litigation to go forward
and it is to be borne in mind the defences in aeach case

are the same dafences, save for the fourth defendant, for

all the parties, ec the fact that one or two no longar
continue means that the case stlll otherwise continues
and upon the same terms in relation to the other. whilst
1 entirely accept, for the reasons I endeavoured to give,

that it is reasonable to discontinue, I am satisfied that

the proper order for costs is that the plaintiffs should
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