SECOND DIS-T-;R_I'GT ";,

THIS CAUSE HAVING BEEN BROUGHT TO THIS COURT BY APPEAL,
AND AFTER DUE CONSIDERATICN THE C@URT HAVING ISSUED ITS OPINION;

YOU ARE HEREBY COMMANDEE THAT SUCH FURTHER PROCEEDINGS
BE HAD IN SAID CAUSE,, IF REQUIRED IN ACCORDANCE WITH THE OPINION OF
THIS COURT ATTACHED HERETO AND INCORPORATED AS PART OF THIS
ORDER, AND WITH THE_‘RUJQ.I_ES_.,Q.F PROCEDURE AND LAWS OF THE STATE OF
FLORIDA. Y

W|TNESS THE HONbRABLE CHRIS W. ALTENBERND CHIEF JUDGE OF THE

DISTRICT COURT OF APPEAL OF THE STATE OF FLORIDA, SECOND DISTRICT,

AND THE SEAL OF THE SAID COURT AT LAKELAND, FLORIDA ON THIS DAY.

DATE: Julyl1::-'2§)03 :
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NOT FINAL UNTIL TIME EXPIRES TO FILE REHEARING
MOTION AND, IF FILED, DETEBM.INED

IN THE DISTRICT COURT OF APPEAL

OF FLQRIDA
SECOND DISTRICT
PETER ALEXANDER,
Petitioner,
V. Case No. 2D02-5544

ROBERT MINTON,

Respondent.

Opinien filed June 13, 2003«'-

Petition for Writ of Certloran tG the Circuit
Court of Pinellas Counfy homas E. ’
Penick, Jr., Judge. -

Luke Lirot of Luke'Charles L!I’Ot PA.,
Tampa, for Petltioner s

Thomas H. McGowan of Thomas H.
McGowan, P'A:,-St. Petersburg and
Anthony & Baﬁaglla of Battaglia, Ross,
Dicus & Weiri, PA St. Petershury, for
Resporlden,t

CASAN UEVA “Judge.

4 Petltloner Peter Alexander seeks a writ of certiorari to compel arbitration

.\;\'iit-hk:l_'f{é_sf)ondent Robert Minton based on a contract, the operating agreement under
which they formed a company to develop a feature-length motion picture. Because the

trial court’s nonfinal order denies a claim of entitlement to arbitration, we deem this a
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nonfinal appeal pursuant to Florida Rule of Appellate Prgc::_edure 9.130(a)(3)(C)(iv),
rather than a petition for certiorari. Finding merit in M___r.u-.iile;ie_nder’s arguments, we

reverse.

In February 2000, Mr. Alexander and Mr inton formed a company called

Courage Productions, LLC, to develop, produce market and distribute a motion picture
tentatively titled “The Profit.” Based on h:s expenence in the motion picture industry,
Mr. Alexander was generally to provide th’e. "knoy_v—how" for the limited liability company
{the LLC) and Mr. Minton was to provide the} Flencing, although during the life of the
company Mr. Alexander apparently mvested substantial sums of money in the project,
too. The motion picture was to be part df Mr Minton’s continuing efforts to discredit the

Church of Scientology. To the su ns-e of many, in April 2002, Mr. Minton announced

his intention to resolve aII hrs drffeTences with the Church. Soon thereafter, invoking his

rights under the operatmg,:agr‘_, ement he petitioned for an injunction and other

equitable relief agamsf Mr Alexander and sought to restrain him from alienating,
assigning, or hldmg the assets of the company, directly or indirectly, until an accounting
could be condueted and the assets of the LLC equitably divided. Section 8.2 of the
agreement prowdes that each party has the right, upon reasonable request, “for
purposes reasonably related to the interest of that [party],” to inspect and copy any of

the companys books and records, and any party may require a review and or audit.’

= Sectlon 608.4101(2), Florida Statutes (2002), also provides this right:
= A limited liability company shall provide members and their
agents and attorneys access to its records at the limited
liability company's principal office or other reasonable
locations specified in the operating agreement. . .. The right
of access provides the opportunity to lnspect and copy
records during ordinary business hours. .
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Concluding that Mr. Minton’s new-found friendly attitude toward the Church

provided an ulterior motive for the litigation, Mr. Alexand.:ii,'r teared the motion picture

would never see the light of day, or of a film prOjecter ereby destroylng his substantial

personal investment of time, effort, and money m the prolect As soon as practicable

after being served with suit, Mr. Alexander rnqve_d Q;ompel arbitration, but his motion

was ultimately denied. Mr. Minton advanqes‘e-"'t{attetgf of arguments to support the

circuit court's denial of arbitration, none of whlch has merit.

When a court is presented wit-nné;nnotion to compet arbitration, three
questions must be answered: Is there if- exlstence a valid, written agreement containing
an arbitration clause? Does an’ arbltrabte issue exist? Has the right to arhitration been

waived? Pulie Home CQm v Smlm, 823 So. 2d 305 (Fla. 2d DCA 2002). The LLC's

operating agreement is the contract between these parties and has a broad and clearly

stated arbitration clause;- c aff irmatively answers the first question. Section 11.5

provides: "Any cont-tet;e}ey Mor"dispute arising out of or relating to this Agreement or the
breach thereof, shaﬁ--be settled by binding arbitration in Hillsborough County, Florida,
conducted in accordance with the rules existing at the date thereof of the AFMA
[Amencan F |[m Marketlng Association].” Neither party disputes that the contract to form
and operate the LLC was validly entered into and is currently in effect.

. As to whether there is an arbitrable issue, the operating agreement gives

each party to the agreement the right to inspect the books and records of the company,

but Iexander has raised numerous defenses to Mr. Minton's unfettered access.
Primarily, Mr. Alexander claims that Mr. Minton’s actions are inimical to the LLC’s best
interests and to his duty and loyalty to the company required by section 608.4225,

Florida Statutes (2002), because he has now aligned himself with the adversary. We
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conclude that an arbitrable issue exists in the unfettered access to the LLC's records

and sole asset, the motion picture itself, and therefore is é‘lated to” the operating

agreement. See § 682.02, Fla. Stat. (2002) (provndlng that ‘agreement or provision to

arbitrate shall be valid, enforceable, and wrevocable Wit} out regard to the justiciable

character of the controversy).

Mr. Minton counters that his §tat_ﬁtq[x“[ight to such access inan LLC,
provided him by section 608.423, trumps Eithé..ci‘:“mt}e,mct and, in effect, nullifies the

existence of the arbitrable issue. We cannot agree Section 608.423 merely states that

i
no operating agreement of any LLCmay "unreasonably restrict the right to information nz
or access to records” of the LLQ{.__ -T_l:)e operatmg agreement at issue here does not ;;gg
unreasonably restrict such acces _;I\_i;_ie‘lieover, Florida favors arbitration to settle %% -
disputes outside the couriroom ﬂeglthcomp Evaluation Serys, Corp. v. ©'Donnell, 817 Ef B
So. 2d 1095 (Fla. 2d DCAZOO?_) To accede to Mr. Minton’s argument would abrogate %5

this public pollcy |n the cgntext of LLCs, which are wholly creatures of statute.

we hold that Mr. Alexander’s actions do not constitute a waiver of

arbitration. He ove__‘d to compel arbitration at his earliest opportunity, and his other

involvement rrthe proceedings has been defensive in nature, all the while claiming

entitlemeﬁt:" qé_r,bi’f;ration. See Miller & Solomon Gen. Contractors, Inc, v, Brennan's
Glass"ﬁg“'g""ﬂ":')'sili":'SO 2d 288 (Fla. 4th DCA 2002) (holding that because the first
substantwe f iling made by the appellants was a motion to stay invoking the contractual
arbltratlon clause, the trial court erred in finding that the appellants waived their right to
arbitration).

Accordingly, we reverse the nonfinal order and remand with directions to

grant Mr. Alexander's motion to compel arbitration and to stay all other pending matters

o o



in the circuit court until the arbitration process is complete,

VILLANTI, J., and THREADGILL, EDWARD F., sE_N-ibé JUDGE, Coneur.
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