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Rel i gi ous ‘Technol ogy Center, 'Churc‘h of Sci ent ol ogy
International, and Church of Scientology of California
(collectively, "Scientology") appeal froma judgnent of
di sm ssal which followed the granting wthout |eave to anend of
the notion/ of defendant Joseph Yannyl” for judgment on the
pleadings.: V¢ find that the judgnent was properly granted, and

we shall therefore affirmit.

FA | [ r ral kgroun

.i .
From approxi mately md-1983 until the end.of 1987,
Yanny repre;sent ed Scientology as its counsel in numerous | egal

matters. He was initially retai ned as Scientol ogy's counsel by

Vi cki Aznaran, who was at the tine President of the Religious
Technology'Cbnter. |

Shortly after Yanny ceased to represent Scientol ogy,
Aznar an anc}i her husband, R chard Aznaran, a former chief of
security for Scientology, told Yanny that Scientol ogy had
subj ected themto extraordinary abuse and asked himto help
\them find an attorney who could represent them n a |awsuit
agai nst Scientol ogy. The Aznarans stayed with Yanny at his
home for about two weeks, and he referred themto various
lawyers. (n April 1, 19BB, the Aznarans filed an action
agai nst Scientology in the United States Gourt for the Central
D stri ct oﬂ Cal i f orni a.

I response, on June 23, 1988, Scientology filed an

‘action agaiinst Yanny and others in the Los Angel es County

AAAAAAAAAA

L} | — L ]
- ™ s s W w o> — Ny — A A W

.1/ Scientol 0 y's conpl aint nanmed Yanny personally and
al so naned | Joseph H Yanny, a Professional Law Corporation.
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Superior Court ("Yanny 1"). seeking an injunction and danages

for breach of fiduciary duty, breach of contract, tortious
breach of the covenant of good faith and fair dealing/
constructi#e fraud, fraud, intentional interference wth

contract/ Civil conspiracy and conversion. Yanny cCross-

conpl ained|for unpaid |egal fees.

|
The jury in Yanny |, awarded Yanny $154,000, and in

I
!

bifurcatedgproceedings, the court found that: (1) Yanny ahd

ot her Iamyers named in Scientology' s conplaint had not

conspi red to breach Yanny's duties to Scientol ogy; and -

(2) Yanny had not breached such duties. The court denied
injunctive!relief finding that: (1) Scientology had not
establisheq by a preponderance of the evidence that breaches of
duty by Yanny were reasonably probable in the future; and

(2) the coert had no'jurisdiction to regulate the practice of
IaM/in_the‘federaI courts or in other state courts. The court
concl uded ﬁcientolegy woul d have to challenge any all egedly

| npr oper representation of its adversaries by Yanny on a

case-by-case basis in any court where such representati on m ght

occur. 2/ |
p July 1, 1991, Yanny substituted in as attorney of

record for the Aznarans' former attorney in their federal

action against Scientology. On July 3, Scientology filed a

notion in jhe federal court to disqualify Yanny from appearing

_ 2/, Sblentolo%y appeal ed that judgnent. Its appeal
was di smssed by this division on January 8, 1993 pursuant to
rule 10, subd|V|S|on (c), Rules of Court, for failure to file

the record on appeal within the tine allowed.

f
'
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for the Aznarans in that action. On July 18, it filed the
present action in the superior court for danaggs for breach of
fiduciary duty and a permanent injunction enjoining Yanny from
"vioIatinthhe fiduciary duties he owed to [Scientology] as a
result of }heir former attorney-client relationship." 1In the
superi or c?urt conplaint, Scientology al so sought damages and
an injunction enjoining Yanny fromviolating duties owed to
SC|entoIog¥ by representlng one Cerald Arnstrong, whom
SC|entoIogy al | eged Yanny was representing in natters adver se
to Scientology.3 Scientology alleged that Yanny possessed

confldentlal i nf or mati on whi ch he obt ai ned durlng hi s
representaﬁlon of Scientology and that he "traded on" that

information in fepresentlng Scientol ogy' s adversari es,
Ar st r ong gnd t he Aznarans.

S&ientology's nmotion to disqualify Yanny in the
Aznar ans' federal action was granted shortly after it was
filed, on July 24, 1991. In the superibr court action, after
'resistlng dlscovery requests by Yanny, which were ained at
|dent|fy|n? confidential information which had been dlsclosed
to Arnstrong and the Aznarans Scientology stipulated that it
"[did] not|base any claimin this action on any all eged

di sclosurejof . . . confidences to plaintiffs" adversaries, and

' E— )
|

3/ A lawsuit between Arnstrong and Scientol ogy cane

before this court, and we filed an opinion in that case, church
of Scientology v. Arnstrong. %1991) 232 Cal . App. 3d 1060, on Jaly
29, 1991, Snhortly after the filing of SCrentorogy's conplalnt

agalnst Yanny Yanny did not appear as Arnstrong' s counsel of
record in that case, at |east not on appeal. However, it
appears he nmay have filed a brief as am cus curlae at sone

point in the proceedi ngs.
|
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that such [was] not, and [mould] not at trial be, an issue in
this case. Based upon this stipulation Yanny filed a notion
. for JudgneLt on the pl eadi ngs.
The court granted the notion for judgnent on the
pl eadi ngs, | concluding that Scientology could not maintain a
cause of egnicmw for Yanny's aJIeged breach of fiduciary duties-

wi t hout pléading and proving an injury caused by such

breach—w thout alleging, that is, an actual disclosure of
Scientolog&'s confidences to its adversaries. A subseguent
notion for!reconsideration of the court's ruIing on the notion
for judgneﬁf on the pleadings, or in the alternative, for |eave
to anend iés conplainf to allege actual disclosures of
confidenceé, was denied on June 15, 1992. This tinely appeal

f ol | owed.
CONTENTI ONS ON APPEAL

Siientology contends the trial court erred in: (1)
holding it was not entitled to recover damages for Yanny's
.breach of fldu0|ary duty; (2) denying a pernanent injunction
agai nst futther breaches of such duty; (3) denying Scientol ogy

| eave to anend its conpl aint.
DI .SCUSSI ON
1, Standard of Review

Alnotion for judgnent on the pleadings is the

equi val ent |of a general demurrer. (Col unbi a_Casualty Co.. V.
‘Northwestern Nat. Inc. Co. (1991) 231 Cal.App.3d 457, 468.)

|
|
|
!


Cal.App.3d

SENT BY- (310) 203 8334 v 1-12-84 ¢ 8:44  LAW OFFICES Fi P, Y&W~ 12132507800:#% 7

Accordingly® we reviewthe trial court's grant of such a notion

under the nane standard as we would a judgnent after the

sustaining of a demurrer. (Hughes v. western NMarArthur Co.,

|
(1987) 192I Cel . App. 3d 951, 954; Palnmer vs Aty of Qai (1986)
178 Cal . App. 3d 280, 290.) Both rotions test whether the '

al | egat i on% of the pleading under attack, if true, support the

pl eader's cause of action; (Eoturbra—Casta-ty—So— V.

Northwestern Nat. Ins. Co.., supra, 231 Cal.App.3d at p. 468.)

| ﬁ making this determnation, a court generally | ooks
only to the face of the pl eadi ng, presunes ell properly alleged
facts to be true, and determ.nes whether these facts constitute
a cause of !Eacti on. However, in appropriate circunstances, the

court nay é.l SO consider matters subject to judicial noti ce.
Hughes v. western MarArt hur Co., supra 192 Cal . App.3d at p.

955, and CiaSéS cited therein.) |
Li ke a judgnment based upon an order sustaining a

denurrer, a judgnent on the pleadings nust be affirnmed if any

one of the several grounds of the motion is correct, (Hugues

|
V. V‘ésternil\/acArthur Co.. supra. 192 Cal.App.3d at p. 954;

Lorgshore VJ Soupty—ot—Mertw-a (1979) 25 Gil.3c) 14, 21.) As

with any ruling, a trial court's order granting judgnment on the
y lf 9 ,

pl eadi ngs WII be sustained if correct on any theory.

- (D Amco v., Board of Medical Examners (1974) 11 Cal.3d 1, 19; |

Johnsen V. |Berkelsio—Barret—Rr-oductd-onse——tie— (1969) 211

Cal . App. 3d |1067, 1071.)
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2. Scientology Was Wt Entitled To Recover DanaoftB

Agai nst _Yannv _Wthout P eading nd Proving an
Actual D sclosure of Confli dences.

An attorney's breach of the ethical duties of good
faith and fidelity, which are owed by an attorney to hie or her
client, amounts to legal nal practice and is actionable.
(Lysick v. Wal com (1968) 258 Cal . App. 2d 136, 149; Ilvy v.
Pacific Autonobile Ins, Co, (1958) 156 Cal.App.2d 652, 663; see
general | y 6evelopngntsvin the Law,_ Conflicts of I nterest in_the .
Legal Profession (1981) 94 Herv.L. Rev. 1244, 1486-1496.)

However, |ike any other action for danages, a claimfor br each

of an attorney's fiduciary duty has m ni mum pl eadi ng
requirenenﬁs, nanely, duty, breach, causation and damages. The

absence of jany one of these elenents defeats the cause of

acti on. -

Iﬁ particular, for a fornmer client to plead a cause of
action agafnst Its fornmer attorney for damages for breach of

the attorney's duties of loyalty and confidentiality, the

client notionly must show the exi stence -and breach of a

|
fiduciary duty, but also nust show injury proxinmately caused by
such breach. (Pierce V. Lyman (1991) 1 Gal.App.4th 1093, 1101;

Stockton—Theatres; —itnc.” v. Palrernmo (1953) 121 Cal . App. 2d 616,
625-627.) |Yanny contends, in effect, that Scientology fails to

state a cayse of action against Yanny, because the allegations

of its conplaint do not establish causation or injury. W

agr ee.
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~Scientology is sinply incorrect in contending that it
could establish a cause of action for breach of fiduciary
duties by ishowng only that a substantial relationship existed

between Yanny's prior representation of Scientology and his

current re||oresentation of its adversaries.- It is indeed
est abl i shed beyond all possi ble dispute that a forner client

can successfully nove to di squallfy Its fornmer attorney from

representi ng the forner client's adversary on a nmatter in which

.
the attor ney has obtai ned confidential infornmation; actual

pessessi on|of confidential infornmation by the attorney need not
be shown, but is presuned if the client nerely establishes that

there is al substantial relationship between the forner and the

current represent ation. /People ex rel Deuknejian v. Brown
(1981) 29 Cal 3d 150, 156-157; HF. Ahnmanson & Co. v. Salonon
| (1991) 229 Cal . App. 3d 1445, 1452-1453; d obal

Van Li nes, {Inc. v. Superior Court (1983) 144 Cal . App. 3d 483,

487- 488. )4/’ D squalification motions exist to enforce the

duties of an attor ney, as articulated in Business and
Prof essi ons Code section 6068, subdivision (e) and rule 3-310,

subd. (d) of the Rules of Professional Conduct for attorneys,

See also, e.g., In re Conplex Asbestos Litigation

1991) 232 83d 572, 587 Henrikson v. Great Anerican
Vi NgS__ &_Loan (1 92) 11 Cal . App Ath 109, 113-114; Truck Ina.

Exchange v. Fireman's fund Tns. Co. 1992) 6 Cal. App ZTh 1050,
TU50; Rﬁsenf eld Gonstruction Co. v. peri or mggrur ) 235
Cal . Ap 3d 566, 575; Wstern Contrnental erating C.

Nat ur a €:00] Corp (1989) 212 Cal . \o 3d 752, 758-759; BILYIBX
West. Tnc. v N ckel (1987) 188 Cal . App. 3d 1297, 1302- 1303;

HTiot v. MFarTand Unified school District (1985) 165

Cal.App.3d 562, 569, fn, 6; Grove v. Grove Valve & Regulator
C° (1963) 213 Cal.App.2d 646, 652.

1
T

,



Cal.App.3d
Cal.App.4th
Cal.App.4th

SENT BY: (3100 203 8334 i 1~12-84 + 8:46 7 LAW OFFICES F Py Y&W- 12132507800+#10

to preserve client confidences and to refuse enploynent actverse
to a former client in matters on which the attorney has
récei ved ﬂonfi dential information.”

The "substantial relationship" rule, which governs
di squal i fi Lati on notions, Is a "rule by necessity." (Qobat__.
Van Li nes, Inc. v. Superior Court, supra 144 Cal. App. 3d at
p. 489; mit_aun_&m.l_ngm_a.l&em_m_ v. Natural Gas Corp..
supr a, 212 Cal . App.3d at p. 759.} It exists because a f or rrer

| .
client cannot prove what is in the mnd of the at t or ney, nor

shoul d the attorney have to - engage in a subtle eval uation of
the extent|to which he acquired relevant information In the

first representation and of the actual use of that know edge

‘and information in the subsequent representation.” (dobal van

|
Lines. lInc. v. Superior Court, supra, 144 Cal.App.3d at p. 489,

: | : : :
quot i ng fr(JDm Devel opnents in the law? Conflicts of Interest In

t he Leoal I?rofessign., &U&U, 95 Karv. L. Rev. at p. 1318.) -

It does not follow however, that an action for

fdarrages. wll lie against a fornmer attorney, where the fornmer

client mergt y shows a substantial relationship between the
| | . |

i .

5./ Bus. & Prof. Code, 5 6068, in relevant part,

Prow des: "It s the duty of an attorney to do all of the
ol | ow ng: [M(e> To maintain inviol ate the confidence,

and at every perll to hinself or herself to preserve the
secrets, of his or her client. . o .o

{ . .
Rul e 3-110, subd. (d), Rules of Professional Conduct,

subst ant | alv\%/ enbodi es the provisions of former rule 4-101 and
.rul e 5-101 (whi ch preceded rule 4-101. Rule 3-110, subd. (d),
provides: |"A merrber shal | not accept enploynent adverse to a
client or fornmer client where, by reason of the representation
of the client or forner client, the menber has obtai ned
confidential information material to the enpl oynent except w th
the informed witten consent of the client or forner cllent

i
r

R
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attorney's former and current representation end does not

all ege or show that the attorney actually possessed, disclosed

or used confidential information. Scientology cites no binding
or persuasive authority for the proposition that damages are or

shoul d beirecoverabl e under such circunstances, and we can

| magi ne no reason in policy to aIIOM/such'recovery.

Wé are unconvi nced by Scientology's claimthat danmages
must be prjesumad In cases of an attorney's breach of fiduciary
duty, leH; as they are presuned in cases of defamation per se.

It Is proVided by statute that danages nay be presuned in cases

| .
of libel per se. (dv. Code, 88 45a, 46, 48a.) -No statute,

and as we have observed, no judicial authority, provides for

presuned damages for an attorney's breach of confidence. In

addi tion, {danmages are presuned I n defamation cases only where

it is established that the defendant did indeed publish a
st at enent,f and the statenent was of a kind which, on its face,

~has a natural tendency to injure a person's reputation. (Qv.
Code, 88 45a 46; Eﬂaughter V. £k+ednan (1982) 32 Cal.3d 149,

153.) Sbwentology woul d have the IaM/go farther in cases of an
attorney's breach of confidence and presune not only danage

fromthe disclosure or use of a forner client's confi dences,

but al so the disclosure or ‘use itself.

n order to prevent: such disclosures or uses, the

courts haWe,found It necessary to disqualify an attorney from

‘representlng a forner client's adversary, iIf the new

|
|
|
|
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representation bears a substantial relationship to the formner
one. Fbméver,-mhere the forner client clains the damage
ihherently threatened by any adverse representation has already
occurred and seeks a noney recovery for it, we fail to see any

reason why the forner client should not be required/ as is any

plaintiff [in an action for damages, to identify the injury and

establish that the defendant attorney's breach caused it.°

|
]

Sbiehtology clains, however, that it would be

paradoxical to require a forner client to reveal the very
! .
confidenceF which are threatened by its forner attorney's

defectiond Such a requirenent clearly would be both

paradoxicél and inproper in the context of a disqualification
l .
mot i on. (FT. Wods v. Superior Court (1983) 149 Cal . App. 3d

031, 934nf However, it is neither inproper nor paradoxical in

t he contex# of an action for damages. |f disclosure or use of
the confidences is nerely threatened, the plaintiff's proper

r enedy is!a nmotion to disqualify the attorney from representing
“the plaint%ff's adversary. If the confidences have already
been reveal ed or used, the danage has been éknua That, 1 ndeed,

|
Is the very danmage which gives rise to the plaintiff's right of

i

| .
_ 6 Scientology is, of course, correct in arguing that

nom nal dapages are appropriate where a plaintiff establishes a

mere technical violation of a right, and that nom nal danages
~and punitive danmages nmay be recovered where the damage is

substantial, but the anobunt is not susceptible of precise

proof. (Staples v. Hoefke (1987) 189 Cal . App.3d 1397, 1406;
“Avina v. flp»rloek (1972) 28 Cal . App.3d 1086, 1088.) But this

does not nean that even nom nal damages can be recovered where

the plaintiff does not plead and prove an actual,, if
"technical!," violation of a right, as opp0Sed 10 show ng the

mere existence of circunstances posing a threat, even a serious
one, that a right will be violated. T
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recovery, and it roust be pled end proven, or en ection for
danmages sinply does not Iie.',The trial court thus quite
properly granted judgnent on the pleadings as to Scientol ogy's

clains for; danages.

3. Scientology Was Mot _Entitled tQ_g_Broad | njunction |
Affecting Yanny's Practice of lLaw In OQther Courts.

Sci ent ol ogy contends, however, that, having pled the

exi stence of a substantial relationship between Yanny's forner
representa}ion of Scfentology and any matter in which he m ght
represent the Aznarans or Arnstrong agai nst Scientol ogy, it was
entitled té prove the existence of that relationship, and
thereafter{to obtain a permanent injunction enjoining Yanny

both fromrepresenting those parties as their "attorney of

record in (ay proceeding in any court and fron1assistfng t hem
infornallyﬁ I n any such proceedi ngs. V¢ cannot agree.
I!itially, Scientol ogy has an adequate renedy by way
of a disqualification notion, which it Is free to file in any
matter in which it believes Yanny is inproperly aiding its
adversaries. The | njunction requested would do no nore than
enjoin Yanny from"violating the fiduciary duties he owes to
plaintiffsias a result 6f their earlier attorney-client
rel ationship,” and Yanny is already prohibited fromsuch

viol ations|by his duties under Busi ness and Prof essi ons Code

section 6068 and rule 3-310 of the Rules of Professional

.Conduct, iurther, given the broad phrasing of the requested

|
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| njunction, the only neans of enforcing it would be to bring a
notion for| contenpt in any proceeding in which Yanny m ght be
representing or assisting an adversary. Such a notion woul d
rai se the |issue of whether Yanny was violating a duty to

Sci ent ol ogy—preci sely the issue which would be raised by an

ordinary notion to QiSquaIify Yanny, which cQuId'be br ought

wi t hout rebard'to the injunction.

Sci entol.ogy denies a disqualification notion would be
an effectiyve renedy, and contends it has no effective renedy
agai nst threatened breaches by Yanny of his duties to it,
because Yapny has acted in the past, and may act in the future,
"behi nd thi's scenes” to give inproper assistance to its
adversaries, rather than appear in their behalf as-attorney of
record. Scientology argues that it is unclear whether a court
woul d have!| jurisdiction to disqualify an attorney who does not
make a formal appearance in an action and who deni es any
participation in it.

| Tbe | ssue of whether a court woul d-have jurisdiction
to enjoin an attorney fromassisting a party "behind the
scenes" in a particular case is, of course, not before us.

However, it: Is nere sophistry to say that a court woul d have

jurisdiction to prohibit as a contenpt Yanny's. informal or
surreptitiqus participation in a case, yet say that the sane

court mght; lack jurisdiction to prohibit the sane conduct as a
o |

13
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potential violation of the attorney's duties under generally

applicable:statufes and rul es.

More fundanmentally, the court bel ow had no
jurisdictibn to grant the injunction Scientol ogy sought.
SCientoIogEcorrectIy argues that an attorney's forner client

can seek to disqualify the attorney from an I nproper successive

representa}ion in either of two ways: either (1) by a
di squalification motion in the action in which the former

attorney appears for the former's client's adversary (People ex

rel. Ebukn%iian v. Brown, supra, 29 Cal.3d at p. 159; B g Bear
Mun. Water Distr. v. Superior Court (1969) 269 Cel.App.2d 919,
927, Gove v. Gove Valve & Regulator Co., supra, 213

Cal . App. 2diat p. 652); or (2) by a separate action to enjoin
the adverse representation (VWatchuma Water Co, v. Bailey:
(1932) 216|Cal. 564, 565/ 574). However, even where a separate
action for|an inunction has successfully been brought, the

I njunction;was directed only against the attorney's

participation in specific lawsuits in courts whose proceedi ngs

are subject to the jurisdiction of the court issuing the

Injunction. (lbid.) Sbientology‘has cited no precedent for

the kind of broad injunction which it seeks. Indeed, such

authority As exists Is squarely against the iIssuance of such an
injunction;

The power to disqualify an attorney derives fromthe

court's inherent pomer to control the conduct of persons "in

!
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proceedi ng before it, iIn

§ 128,

connected with .a judici al
r pertaining thereto.* (Code Qv.
In re Conpl ex Asbestos Litigation,

Proc,
supra, 232
A superior court has no inherent or

ower to control the conduct of persons in judicial

pending or later to be brought before a different
Indeed is not permtted to interfere with the

anot her court of equal jurisdiction in a case

fore the latter. This is a natter of

(1bid.)
whi ch shoul d not be set

effort to enable

comty between courts,
at would anmount to an I neffectual
In one single proceeding, to prevent Yanny from
confidences he obtained while serving as its

Its adversaries in any proceeding at any

t he injunctioh was both duplicative of
It was

therefore properly deni ed.

4

N _in
Lre

The Court D d Not Abuse lts D scretio

SCi_ent ol ogy iﬁe Qoportunity _to Arenc

A2enving
“Conplai nt_...

Scientol ogy contends it should have been afforded the

|
- opportunltY

di scl osur el
j udgnent on

.to anmend if

of amending its conplaint to allege actual

matter, a notion for

of confidences. As a general

the pleadings should not be granted w t hout |eave

facts are alleged which would entitle the plaintiff
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to relief under any theory. (Concerned Qtizens of Costa Mesa,,
|

Inc, V. 32nd Dst. Agricultural Assn/ (1986) 42 Cal.3d 929,

936; Mnsky v. Qty of Los Angeles (1974) 11 Cal.3d 113, 118.)

I—b\/\ever', under the specific circunstances of this case,

Sci ent ol og¥ could not possibly have anended its conplaint to
state a cause of action for danages for Yanny's alleged breach

- of duty, \Mpere_ Scientology had stipulate that it did nat base
any claim l;Jpon any al |l eged disclosure of confidences, and that

the exi stence or nonexistence of any such discl osures woul d not

L . . . .
be an issule Iin the case. In ruling on the notion for judgnent

on the pl e?di ngs, the court could take judicial notice of the
Stipul ati on. (Cantu v. Resolution Trust Corp. .(1992) 4
Cal . App. 4”? 857, 877, and cases cited therein; Hughes v.
st ern I\/ac[Arthur Co, supra, 192 Cal.App.3d at p. 955.) Nor

coul d any pPossi bl e anendnent of the conplaint have entitled

Sci ent ol og¥ to the broad injunction it sought, for such relief,
as we have,observed, was beyond the court’s jurisdiction.
Under thesf, circunstances, the court did not abuse its

discretioniin entering judgnent on the pleadings wthout |eave

to amend.:
| : DI SPCSI TI ON

‘ .
Th‘e judgment is affirmed. Costs on appeal are awarded

to Yanny.
|

i
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& concur: i
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